
 
 
 

 
Democratic Services   

Riverside, Temple Street, Keynsham, Bristol BS31 1LA   

Telephone: (01225) 477000 main switchboard   

Direct Lines - Tel: 01225 394452  Date: 4 December 2012 

Web-site - http://www.bathnes.gov.uk E-mail: Democratic_services@bathnes.gov.uk 

 
 
To: All Members of the Regulatory (Access) Committee 

 
Councillor Mathew Blankley (In place of Councillor Peter Edwards) 
Councillor Nicholas Coombes 
Councillor Douglas Deacon 
Councillor Peter Edwards 
Councillor Jeremy Sparks 
Councillor Tim Warren 

 
Chief Executive and other appropriate officers  
Press and Public  

 
 
Dear Member 
 
Regulatory (Access) Committee: Tuesday, 18th December, 2012  
 
You are invited to attend a meeting of the Regulatory (Access) Committee, to be held on 
Tuesday, 18th December, 2012 at 6.30 pm in the YDA Hall, Norton Malreward, Pensford, 
Bristol, BS39 4EX. 
 
The agenda is set out overleaf. 
 
A briefing meeting for members will commence at 5.30pm. 
 
Yours sincerely 
 
 
 

 
 
 
 
Jack Latkovic 
for Chief Executive 
 
 
 

If you need to access this agenda or any of the supporting reports in an alternative 
accessible format please contact Democratic Services or the relevant report author 
whose details are listed at the end of each report. 



 

This Agenda and all accompanying reports are printed on recycled paper 

 



NOTES: 
 

1. Inspection of Papers: Any person wishing to inspect minutes, reports, or a list of the 
background papers relating to any item on this Agenda should contact Jack Latkovic who 
is available by telephoning Bath 01225 394452 or by calling at the Riverside Offices 
Keynsham (during normal office hours). 
 

2. Public Speaking at Meetings: The Council has a scheme to encourage the public to 
make their views known at meetings. They may make a statement relevant to what the 
meeting has power to do.  They may also present a petition or a deputation on behalf of a 
group.  Advance notice is required not less than two full working days before the meeting 
(this means that for meetings held on Wednesdays notice must be received in Democratic 
Services by 4.30pm the previous Friday)  
 

The public may also ask a question to which a written answer will be given. Questions 
must be submitted in writing to Democratic Services at least two full working days in 
advance of the meeting (this means that for meetings held on Wednesdays, notice must 
be received in Democratic Services by 4.30pm the previous Friday). If an answer cannot 
be prepared in time for the meeting it will be sent out within five days afterwards. Further 
details of the scheme can be obtained by contacting Jack Latkovic as above. 
 

3. Details of Decisions taken at this meeting can be found in the minutes which will be 
published as soon as possible after the meeting, and also circulated with the agenda for 
the next meeting.  In the meantime details can be obtained by contacting Jack Latkovic as 
above. 
 

Appendices to reports are available for inspection as follows:- 
 

Public Access points - Riverside - Keynsham, Guildhall - Bath, Hollies - Midsomer 
Norton, and Bath Central, Keynsham and Midsomer Norton public libraries.   
 
For Councillors and Officers papers may be inspected via Political Group Research 
Assistants and Group Rooms/Members' Rooms. 
 

4. Attendance Register: Members should sign the Register which will be circulated at the 
meeting. 
 

5. THE APPENDED SUPPORTING DOCUMENTS ARE IDENTIFIED BY AGENDA ITEM 
NUMBER. 
 

6. Emergency Evacuation Procedure 
 

When the continuous alarm sounds, you must evacuate the building by one of the 
designated exits and proceed to the named assembly point.  The designated exits are 
sign-posted. 
 

Arrangements are in place for the safe evacuation of disabled people. 
 

 



 

 

Regulatory (Access) Committee - Tuesday, 18th December, 2012 
 

at 6.30 pm in the YDA Hall, Norton Malreward, Pensford, Bristol, BS39 4EX 
 

A G E N D A 
 

1. APOLOGIES FOR ABSENCE AND SUBSTITUTIONS  

2. DECLARATIONS OF INTEREST  

 At this point in the meeting declarations of interest are received from Members in any 
of the agenda items under consideration at the meeting. Members are asked to 
indicate: 

(a) The agenda item number in which they have an interest to declare. 

(b) The nature of their interest. 

(c) Whether their interest is a disclosable pecuniary interest or an other interest,   
(as defined in Part 2, A and B of the Code of Conduct and Rules for Registration of 
Interests) 

Any Member who needs to clarify any matters relating to the declaration of interests is 
recommended to seek advice from the Council’s Monitoring Officer before the meeting 
to expedite dealing with the item during the meeting. 

3. TO ANNOUNCE ANY URGENT  BUSINESS AGREED BY THE CHAIRMAN  

4. ITEMS FROM THE PUBLIC - TO RECEIVE DEPUTATIONS, STATEMENTS, 
PETITIONS OR QUESTIONS  

 There will be few speakers to address the Committee under agenda items 8 and 9.  A 
full list of speakers will be available at the meeting. 

5. ITEMS FROM COUNCILLORS AND CO-OPTED MEMBERS  

 To deal with any petitions or questions from Councillors and where appropriate co-
opted members. 

 

6. MINUTES OF PREVIOUS MEETING (Pages 7 - 12) 

7. EMERGENCY EVACUATION PROCEDURE  

 The Chairman will draw attention to the emergency evacuation procedure as set out 
under Note 6. 

 

8. MANOR FARM (NORTON MALREWARD) DEFINITIVE MAP MODIFICATION 
ORDER 2012 CL15/11 (Pages 13 - 94) 



 Bath and North East Somerset Council, in its capacity as the surveying authority, (“the 
Authority”) is required to submit the Bath and North East Somerset Council (CL15/11, 
Manor Farm, Norton Malreward) (No. 2) Definitive Map Modification Order 2012 
(“Order No. 2”) (see Appendix 1) to the Secretary of State for determination and it falls 
to the Regulatory (Access) Committee (“the Committee”) to consider what position the 
Authority should adopt during the determination of Order No. 2 
 
The Regulatory (Access) Committee is recommended to resolve that the Authority 
should oppose confirmation of Order No. 2. 

9. HOLY TRINITY CHURCH DEFINITIVE MAP MODIFICATION ORDER 
INVESTIGATION (Pages 95 - 118) 

 The Regulatory (Access) Committee (“the Committee”) resolved that officers should 
investigate whether unrecorded public rights exist over a route to the south of Holy 
Trinity Church in Norton Malreward.  An investigation has been carried out and it now 
falls to the Committee to determine whether a Definitive Map Modification Order 
(“DMMO”) should be made to modify the Definitive Map and Statement (“the DM&S”) 
based upon the evidence discovered. 
 
The Committee is recommended to resolve that a DMMO should not be made to 
record additional public rights to the south of Holy Trinity Church on the DM&S. 

10. UPDATE OF DEFINITIVE MAP ORDER AND PUBLIC PATH ORDER WORK (Pages 
119 - 122) 

 
The Committee Administrator for this meeting is Jack Latkovic who can be contacted on  
01225 394452. 
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Regulatory (Access) Committee- Wednesday, 30th May, 2012 

 

BATH AND NORTH EAST SOMERSET 
 
REGULATORY (ACCESS) COMMITTEE 
 
Wednesday, 30th May, 2012 

 
Present:–Councillors: Nicholas Coombes (Chair), Douglas Deacon, Jeremy Sparks, 
Tim Warren and Mathew Blankley (In place of Peter Edwards)  
 
 

 
1 
  

EMERGENCY EVACUATION PROCEDURE  
 
The Democratic Services Officer drew attention to the emergency evacuation 
procedure as set out on the Agenda.  

 
 

2 
  

APOLOGIES FOR ABSENCE AND SUBSTITUTIONS  
 
Apology for absence was received from Councillor Peter Edwards.  Councillor 
Mathew Blankley was his substitute for this meeting. 
 

3 
  

DECLARATIONS OF INTEREST UNDER THE LOCAL GOVERNMENT ACT 1972  
 
There were none. 

 
 

4 
  

TO ANNOUNCE ANY URGENT  BUSINESS AGREED BY THE CHAIRMAN  
 
There was none.   

The Chair informed the meeting that the original venue for this meeting was the 
Chamber in Keynsham Town Hall.  However, due to the sudden closure of 
Keynsham Town Hall the venue changed to Council Chamber in the Guildhall.  The 
Chair said that the officers looked for alternative venues in Pensford, Keynsham, 
Farmborough and Whitchurch and none was available hence why this venue 
(Guildhall). 

 
 

5 
  

ITEMS FROM THE PUBLIC - TO RECEIVE DEPUTATIONS, STATEMENTS, 
PETITIONS OR QUESTIONS  
 
The Committee noted that there was one speaker, Mrs Marlene Masters, who will 
address the Committee under item 9 on the agenda (Manor Farm DMMO 
application).  Mrs Maters will have up to 5 minutes for her statement. 

 
6 
  

ITEMS FROM COUNCILLORS AND CO-OPTED MEMBERS  
 

Agenda Item 6
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Regulatory (Access) Committee- Wednesday, 30th May, 2012 

 

The Committee noted that they received and read correspondence (emails and 
letters) from Councillor Malcolm Hanney (Chew Valley North Ward Councillor) 
related to item 8 on the agenda (Principles of operation for the Regulatory Access 
Committee) and also for item 9 on the agenda (Manor Farm DMMO application). 

 
 

7 
  

MINUTES OF PREVIOUS MEETING 29/11/2011  
 
It was RESOLVED that the minutes of the meeting on Tuesday 29th November 2011 
be confirmed as a correct record and signed by the Chair subject to the following 
amendments: 

• Councillor Nicholas Coombes was in attendance and to be added to the list of 
present Councillors for that meeting. 

• Minute 67 – it was Councillor Nicholas Coombes who seconded a motion from 
Councillor Tim Warren on Rudmore Park TVG registration application. 

 
 

8 
  

PRINCIPLES OF OPERATION FOR THE REGULATORY (ACCESS) COMMITTEE 
- COMMITTEE PROCEDURES  
 
Graeme Stark (Senior Rights of Way Officer) introduced the report to the Committee.  
 
Regulatory (Access) Committee Principles of Operation that are currently in place 
are substantially different to the Authority’s Principles of Operation for other 
committees. It has been concluded that there is no need for these substantial 
differences to exist and they could potentially lead to confusion for members of the 
public. The proposed ‘Principles of Operation for the Regulatory (Access) 
Committee’ sets out revised Principles of Operation which are substantially in line 
with those of other committees. 
 
The Chair said that the new Principles of Operation makes this Committee more 
publicly accessible as it reduces the time needed to submit something for the 
agenda from six weeks down to four and reduces time needed to register to speak 
from five days to two.   
 
The Committee confirmed that they all received note from Councillor Malcolm 
Hanney related to this agenda item.  The Chair said that a comment from Councillor 
Hanney about no specific provision for Ward and Parish/Town Councillors’ 
statements is a valid one and there should be a provision added in section 7 for them 
to contribute to the Committee proceedings in that role. 
 
Councillor Tim Warren agreed with the comments from the Chair. 
 
On a motion from Councillor Nicholas Coombes and seconded by Councillor Tim 
Warren it was unanimously RESOLVED to adopt new Principles of Operation for the 
Regulatory (Access) Committee.  
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Regulatory (Access) Committee- Wednesday, 30th May, 2012 

 

On a motion from Councillor Jeremy Sparks and seconded by Councillor Douglas 
Deacon it was unanimously RESOLVED that newly adopted Principles of Operation 
for the Regulatory (Access) Committee should have a provision for Ward and 
Parish/Town Councillors’ statements (added in section 7) in order to contribute to the 
Committee proceedings in that role. 
 

9 
  

MANOR FARM DEFINITIVE MAP MODIFICATION ORDER APPLICATION  
 
The Chair invited Mrs Marlene Masters to read her statement to the Committee. 
 
Mrs Masters said that she was previously the investigating researcher in this case 
and that she examined all the original relevant historical documents and some which 
had not been discovered.  Mrs Masters also said that her interpretation of the 
historical documentary evidence was accepted by the Inquiry Inspector appointed on 
behalf of the Secretary of State that no public vehicular rights could be shown to 
exist on that path and there is no reason to believe that her interpretation of 
documents is in any way flawed.  The case is a simple one of error.  Mrs Masters 
listed the evidence details in her statement and requested the Committee to either 
reject the officer’s recommendation or defer it for a site visit. 
 
A full copy of the statement from Mrs Marlene Masters is available on the minute 
book in Democratic Services. 
 
Members of the Committee and officers confirmed that they all received and read the 
letter and email from Councillor Malcolm Hanney (Chew Valley North Ward 
Councillor) in respect of the Manor Farm application (available on the minute book in 
Democratic Services).  In summary, Councillor Hanney also asked the Committee to 
either reject the officer’s recommendation or that the paper is withdrawn for further 
work including consultation on a revised Investigation Report. 
 
The Chair invited Graeme Stark to introduce the report and give a short presentation.  
Graeme Stark stated that an application was made in 1998 to delete bridleway 
CL15/11 from the Definitive Map and Statement and that there was no indication why 
the application had not been previously processed.  Graeme Stark described the 
Application Route and stated that it was recorded on the Definitive Map and 
Statement in 1956 and was the subject of a reclassification order in 1989.  Graeme 
Stark advised Members that the paper on Public Rights of Way submitted by an 
Interested Party contained at Annex 8 should be disregarded as a statement of law. 
Graeme Stark then briefly summarised the relevant law and Circular 1/09 which he 
added was set out at Appendix 7.   The available evidence was then summarised 
and it was stated that there is insufficient evidence to show on the balance of 
probabilities that an error was made when the Application Route was recorded as a 
public right of way on the Definitive Map and Statement.  The officer 
recommendation was that the committee should resolve not to make an order to 
delete bridleway CL15/11 from the Definitive Map and Statement.    
 
The Committee debated this matter and raised the following points: 
 
Councillor Warren asked if the path is used or not and if there is an alternative route. 
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Regulatory (Access) Committee- Wednesday, 30th May, 2012 

 

Graeme Stark replied that there is clear evidence of use but a section of the 
Application Route has been obstructed and the public use a non-legal line to get 
from the start of the path until end. 
 
The Chair asked what the definition of ‘new evidence’ is in this case.  At which point 
does it have to be new from. 
 
Graeme Stark replied that the evidence needs to be ‘new’ subsequent to the 
Application Route’s recording on the Definitive Map and Statement. 
 

The Chair said that the Committee was being asked to delete the entire length of 
right of way and asked whether the Committee has to, after the debate, delete the 
entire length or whether they would have the power to delete a part, or most, of it. 
 

Graeme Stark replied that the application itself relates to full length of the path.  If the 
Committee consider that some of the length was public rights of way and some 
wasn’t, they can reflect that in their decision. 
 

The Chair asked if the Committee could have options to delete part of the rights of 
way. 
 

Graeme Stark replied that the application relates to the whole path.  Committee 
decision must be based on the evidence which shows whether or not public rights 
exist.  If the Committee believe that a section of the route existed and some other 
section/s didn’t then they can make an order to delete that section they believe 
doesn’t exist. 
 

Graeme Stark explained to the Committee that the bit that was unlawfully diverted is 
the section between the points B and C in the map on Appendix 4 of the report (page 
29).  The unofficial diversion is a little bit to the south of it.  That is not similar to 
existing route CL15/2 but it does re-join the legal line at point C. 
 

Councillor Warren thanked Graeme Stark for the presentation and said that this 
would be the first time that he will not agree with the officer’s recommendation and 
said that the Committee should make an order to delete this part.  Councillor Warren 
also said that he would not want to defer further this matter and the Committee 
should delete the path.  The only issue is whether to delete the whole path or just the 
bit that goes through the farmyard. 
 

Whilst it was unlikely that the bridleway would end in a cul-de-sac, and bearing in 
mind the duty to keep the Definitive Map and Statement under continuous review is 
within the remit of the Committee, Councillor Deacon asked about the option of 
putting a new path as alternative which was not unreasonable in light of the 
reference by the applicant to the possible existence of a route south of the church 
and the indication on the Ordinance Survey maps to the possibility of an alternative 
route already being in existence. 
 

Graeme Stark replied that the path could be diverted but the Committee was asked 
to consider something else here.  The Committee was asked to consider whether or 
not the evidence shows that public rights of way existed or not.  Any consideration of 
diversion would be a separate issue.  Graeme Stark advised Members that any 
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Regulatory (Access) Committee- Wednesday, 30th May, 2012 

 

investigation into an alternative would be limited to the possibility of an existing right 
rather than the creation of a new one.  
 

The Committee felt that this path is rarely used as public rights of way considering 
the photographic evidence. 
 

Graeme Stark said that there is evidence that there was little use of the path on 
section B to C because of the obstruction but the Committee is asked to consider 
whether or not there was an error in recording of the public rights of way and not how 
much it was used. 
 
On a motion from Councillor Nicholas Coombes and seconded by Councillor Jeremy 
Sparks it was unanimously RESOLVED that an order should be made to delete the 
section A to C (through B) of the path as members were not satisfied having 
considered the evidence, the representations and Officer advice the disputed section 
could not be proven to be a public bridleway and that an order should not be made to 
delete C to F.  The Committee also instructed officers to investigate the existence of 
an alternative route south of the church.    
 
 

10 
  

UPDATE OF DEFINITIVE MAP ORDER AND PUBLIC PATH ORDER WORK  
 
Graeme Stark took the Committee through the report by highlighting brief details of 
all Definitive Map Modification Order applications and Public Path Orders (PPO) 
applications and current progress on each application. 
 
Graeme Stark highlighted a trial that is currently being run with a number of PPO 
applicants following a new set of procedures whereby an agent acting on behalf of 
the applicant carries out all the non-statutory parts of the PPO process including the 
initial consultation and negotiations with objectors.   
 
It was RESOLVED to note the report. 
 
 
 
 
 

The meeting ended at 6.50 pm  
 

Chair(person)  

 
Date Confirmed and Signed  

 
Prepared by Democratic Services 
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Bath & North East Somerset Council 
 

MEETING: Regulatory (Access) Committee 

MEETING 
DATE: 

18 December 2012 

TITLE: Manor Farm DMMO 

WARD: Chew Valley North 

AN OPEN PUBLIC ITEM 

List of attachments to this report: 

Appendix 1  –    

 

Appendix 2  –   

Appendix 3  –   

Appendix 4  –   

Appendix 5  –   

Appendix 6  –   

Bath and North East Somerset Council (CL15/11, Manor Farm, Norton 
Malreward) (No. 2) Definitive Map Modification Order 2012  

Definitive Map and Statement process 

Reclassification Order 

Deletion from the Definitive Map and Statement 

Evidence 

Objections and representations 

 

1. THE ISSUE 

1.1 Bath and North East Somerset Council, in its capacity as the surveying authority, 
(“the Authority”) is required to submit the Bath and North East Somerset Council 
(CL15/11, Manor Farm, Norton Malreward) (No. 2) Definitive Map Modification Order 
2012 (“Order No. 2”) (see Appendix 1) to the Secretary of State for determination 
and it falls to the Regulatory (Access) Committee (“the Committee”) to consider what 
position the Authority should adopt during the determination of Order No. 2 

 
2. RECOMMENDATION 

2.1 The Regulatory (Access) Committee is requested to decide whether to support, 
oppose or take a neutral stance regarding confirmation of Order No. 2 which it was 
previously satisfied to make. 

3. FINANCIAL IMPLICATIONS 

3.1 Financial implications are not a relevant consideration which may be taken into 
account under the provisions of the Wildlife and Countryside Act 1981 (“the 1981 
Act”).  The Authority’s costs associated with the determination of Order No. 2 are 
likely to total in the region of £2,500 if external legal representation is not considered 
necessary; this will be met from existing public rights of way budgets in 2013/14.  
These costs include the venue and advertising of the public inquiry/hearing, legal 
fees and the officer time required to prepare for, and attend, the public 
inquiry/hearing.  These costs are likely to increase by approximately £7,500 if the 
Authority considers that external legal representation is necessary at the 
inquiry/hearing. 

Agenda Item 8
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3.2 Paragraph 9.1 of DEFRA’s Rights of Way Circular 1/09 deals with the issue of 
 costs awards to parties at a hearing or inquiry and states;  
 

“The parties in rights of way proceedings that arise when a rights of way 
order is submitted to the Planning Inspectorate for confirmation are normally 
expected to meet their own expenses. In these cases, unlike with civil 
litigation, an award of costs does not necessarily follow the outcome. In other 
words costs are not simply awarded to the party in whose favour the 
judgement goes. Subject to the exceptions outlined in paragraphs 9.6 to 9.9 
[of Circular 1/09], costs are awarded only on grounds of “unreasonable” 
behaviour. The Planning Inspectorate may order that one party pay the costs 
of another in a case where:  
 

1. that party has behaved “unreasonably” ; and,  
 

2. the unreasonable behaviour has caused the other party to incur 
unnecessary costs that they would not otherwise have incurred.” 

 
4. THE REPORT 

4.1 The Authority is under a legal duty to keep the DM&S under continuous review under 
the 1981 Act. 

4.2 On 31 March 1998, Mr M J P Pye, Mrs R A Pye and Mr J G Jones (“the Applicants”) 
made an application for a Definitive Map Modification Order (“DMMO”) to be made to 
delete “bridleway CL15/11 from Norton Malreward village to Parish Boundry” (sic.) 
from the DM&S on the ground that the route is not a public right of way.  On 30 May 
2012, the Committee resolved that a DMMO should be made to delete from the 
Definitive Map and Statement (“the DM&S”) the section of bridleway CL15/11 
running from a junction with restricted byway CL15/11 to a junction with public 
footpath CL15/2 on the grounds that it was not a public right of way.  The Committee 
also resolved that a DMMO should not be made to delete the remainder of bridleway 
CL15/11 from the DM&S; the Applicants did not lodge an appeal against this decision 
under schedule 14(4) of the 1981 Act.  

4.3 On 18 July 2012 the Authority made the Bath and North East Somerset Council 
(CL15/11, Manor Farm, Norton Malreward) Definitive Map Modification Order 2012 
(“Order No. 1”).  The map which forms part of Order No. 1 was subsequently 
scrutinised by officers and it transpired that the map is fatally flawed.  Consequently, 
on 11 September 2012 the Authority’s Senior Rights of Way Officer authorised for 
Order No. 1 to be submitted to the Secretary of State with a recommendation that 
Order No. 1 is not capable of confirmation.  Furthermore, a new DMMO was 
authorised to be made to give effect to the Committee’s intentions as expressed at 
the meeting on 30 May 2012. 

4.4 On 18 September 2012, the Authority made Order No. 2 which seeks to delete the 
section of bridleway CL15/11 commencing from a junction with restricted byway 
CL15/11 at grid reference ST 6033 6509 (Point A on the Order Map contained at 
Appendix 1 (“the Order Map”)) and continuing in a generally easterly then 
southeasterly direction for approximately 84 metres to a junction with public footpath 
CL15/2 at grid reference ST 6041 6508 (Point B on the Order Map); this route is 
hereafter referred to as “the Order Route”.  Order No. 2 is therefore made pursuant 
to the Committee’s resolution made on 30 May 2012 and referred to in paragraph 4.2 
above.   
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4.5 The making of Order No. 2 was duly advertised in in accordance with schedule 15(3) 
of the 1981 Act and consultees were informed that objections previously received in 
respect of Order No.1 would be considered to apply to Order No. 2 unless the objectors 
informed the Authority otherwise.  In addition to the 48 objections originally received 
against Order No. 1, the Authority also subsequently received 7 additional objections 
against Order No. 2.  This brings the total number of objections to 55 and the total 
number of representations to four; all objections and representations are contained at 
Appendix 6.  In light of the outstanding objections, the Authority is required under 
schedule 15(7) of the 1981 Act to submit Order No. 2 to the Secretary of State for 
determination.  The Secretary of State has authorised the Planning Inspectorate to 
determine DMMOs on his behalf and the Planning Inspectorate will appoint an 
Inspector for this purpose. 

4.6 However, before Order No. 2 is submitted to the Planning Inspectorate for 
determination it falls to the Committee to consider the objections and to decide 
whether the Authority should support confirmation, oppose confirmation or take a 
neutral stance during the determination of Order No. 2.  The Committee’s decision 
should be based upon whether or not the available evidence shows the Order Route 
to be a public right of way. 

4.7 The Order Route was originally recorded on the DM&S which has a relevant date of 
26 November 1956.  The DM&S, the process involved in the production of the DM&S 
and the process involved in the inclusion of the Order Route on the DM&S are 
discussed at Appendix 2.   

4.8 In 1989 the Order Route was the subject of a Reclassification Order and two public 
inquiries together with a High Court hearing which was subsequently held, as 
discussed at Appendix 3.  This Reclassification Order process was concerned with 
whether or not the Order Route should be reclassified as another status of public 
right of way.  The purpose of the Reclassification Order, public inquiries and High 
Court hearing did not principally consider whether or not the Order Route was a 
public right of way. Subsequent to the conclusion of the Reclassification Order 
process, the Applicants submitted their Application contending that there are no 
public rights over the Order Route. 

4.9 If Order No. 2 is to be confirmed, the Inspector must be satisfied that there is no 
public right of way over the Order Route.  To arrive at such a conclusion the evidence 
must fulfil certain requirements:  

-  the evidence must be new, 

-  the evidence must be of sufficient substance to displace the presumption that 
the DM&S is correct, 

-  the evidence must be cogent. 

 Paragraphs 4.30 to 4.35 of DEFRA’s Rights of Way Circular 1/09 provide guidance 
on what is required to delete a route from the DM&S.  Extracts from this Circular, the 
relevant statutory and regulatory provisions and case law are contained at Appendix 
4. 
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4.10 The grounds for objection broadly fall into two groups; firstly, that the evidence does 
not demonstrate that the Order Route is not a public rights of way and, secondly, that 
deleting the Order Route from the DM&S would inconvenience path users and would 
increase the risk to horseriders.  The former of these grounds are legally relevant and 
the associated matters are addressed in paragraphs 4.12 to 4.15 below and in 
Appendix 5.  The second group are not a relevant consideration as detailed in the 
Planning Inspectorate’s Advice Note No. 7 and these grounds should therefore be 
disregarded by the Committee.  

   

4.11 Previous to the making of Order No. 2, the Authority’s Senior Rights of Way Officer 
examined all the available evidence in the Authority’s possession comprising that 
which has been submitted by Applicants and consultees and that held at the 
Somerset Heritage Centre in Taunton and The National Archives in Kew.  This 
evidence is detailed and assessed in Appendix 5.   

 

4.12 The following documents provide evidence that, at the time they were surveyed or 
produced, at least a section of the Order Route physically existed: 

• 1” Ordnance Survey map (1830) 

• 1:2500 Ordnance Survey map (1903) 

• 1:2500 OS map (1986)  

• User Letter (1989) 

• Sale Particulars Plan (1992) 

 

4.13 The following documents which relate to the Order Route, or land adjacent to the 
Order Route, do not provide evidence of either the physical existence of the Order 
Route or whether the Order Route was a public right of way:   

• Langdon Estate Survey (1693) 

• Norton Malreward Deeds (1718-1799) 

• Day and Masters’ Map (1782) 

• 1” Ordnance Survey map (1809) 

• Norton Malreward Tithe Map and 
Award (1840) 

• Railway Plans (1860-1886) 

• Vestry Minute Book (1861) 

• Finance Act documents (1910-1914) 

• Building Control Plans (1914)  

• Take Over Map (1929) 

• Bartholomew’s Map (1945) 

• 1:2500 Ordnance Survey map (1958) 

• Land Registry Title Plans (1992)  

 
4.14 A letter from the then landowner Mr Young (1990) contained at Fig. 18 of Appendix 5 

and the Statutory Declaration of Mr Goldstone’s (1997) contained at Fig. 23 of 
Appendix 5 suggest that the Order Route was not physically passable.  However, this 
evidence must be weighed in balance with other evidence, particularly that detailed in 
paragraph 4.12 above and the email from Mr Young’s daughter (2012) contained at 
Fig. 19 of Appendix 5.  Mr Young’s letter and Mr Goldstone’s Statutory Declaration 
rely upon recollections of events which took place several decades earlier; whereas, 
with the exception of the User Letter, the authoritative documents detailed in 
paragraph 4.12 were produced following contemporaneous surveys.  On balance the 
Senior Rights of Way Officer considers that the Order Route did physically exist and 
was passable by pedestrians, equestrians and cyclists prior to, and at the time of, the 
DM&S’s Relevant Date of 26 November 1956. 

 

Page 16



Printed on recycled paper 5

4.15 Aside from the DM&S, it is considered by the Senior Rights of Way Officer that the 
documents listed above and considered at Appendix 5 provide modest evidence of 
the existence of public rights over the Order Route on the Relevant Date of 26 
November 1956.  Notwithstanding that, the approach in relation to the confirmation of 
Order No. 2 must be whether there is the necessary clear and cogent evidence to 
remove the public rights of way over the Order Route from the DM&S and whether it 
has been demonstrated that an error was made when the Order Route was originally 
recorded.   As stated in paragraph 4.34 of DEFRA’s Rights of Way Circular 1/09, it is 
not for those supporting the continued recording of the Order Route to demonstrate 
that the DM&S reflects the true rights, but for those seeking deletion to show that an 
error was made and that the Order Route should be deleted. 

 
4.16 In light of the Committee’s previous decision and any new information and objections 

it may be necessary to revisit the Committee’s earlier approach to how to deal with 
Order No. 2 at the inquiry. 

 
4.17 If the Committee considers that there is insufficient cogent evidence to show on the 

balance of probabilities that an error was made when the Order Route was recorded 
as a public right of way on the DM&S the Authority should oppose confirmation of 
Order No. 2 when it is being determined by the Inspector.   

 
4.18 If the Committee considers that there is sufficient cogent evidence to show on the 

balance of probabilities that an error was made when the Order Route was recorded 
as a public right of way on the DM&S the Authority should support confirmation of 
Order No. 2 when it is being determined by the Inspector. 

 
4.19 Alternatively, the Authority can take a neutral stance if the Committee considers this 

to be the appropriate position to adopt.  Paragraph 7 of the Planning Inspectorate’s 
Rights of Way Section Advice Note No. 1 states; “There may/be occasions where 
the [Authority] supported the initial making of the order but advertisement brought to 
light new information, further evidence or valid objections which caused the 
[Authority] to conclude that confirmation was not justified.  Again, the [Authority] may 
opt to actively oppose confirmation of the order or it may choose to remain neutral as 
regards confirmation.”  If the Committee resolves that the Authority should take a 
neutral stance then the Applicants, or any other supporter of Order No. 2, will have 
the opportunity to present the case for confirmation of Order No. 2. 

 
4.20 Importantly, if the options in paragraphs 4.17, 4.18 and 4.19 are considered justified 

by the Committee the Planning Inspectorate will require an indication of the 
Committee’s reasons for doing so. 

5. RISK MANAGEMENT 

5.1 A risk assessment related to the issue and recommendations has been undertaken, 
in compliance with the Authority’s decision making risk management guidance. 

6. EQUALITIES 

6.1 An Equalities Impact Assessment has not been completed because the impact upon 
equalities is not a consideration which may be taken into account under the provision 
of the 1981 Act. 
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6.2 The Authority’s position with regards to Order No. 2 must be based solely on the 
available evidence which indicates whether or not a public right of way exists.  The 
Authority cannot take into consideration the desirability or suitability of the Order 
Route. The 1981 Act does not permit personal considerations to be taken into 
account.  

7. CONSULTATION 

7.1 The Authority wrote to all owners of land over which the Order Route runs, the 
Applicants, Statutory Undertakers, national and local user groups, Norton Malreward 
Parish Council, the Ward Councillor and interested individuals.  Consultees were 
provided with a copy of Order No.2 and the accompanying statutory notice.  
Interested parties and all other members of the public then had 42 days during which 
they could object to Order No.2.   

7.2 As stated in paragraph 4.5 above, objections and representations to Order No. 1 
were considered to apply to Order No. 2.  A total of 55 objections and four 
representations were received by the Authority.  The objections and representations 
are contained at Appendix 6 and the contents of the objections are considered in 
paragraph 4.10 above.   

8. ISSUES TO CONSIDER IN REACHING THE DECISION 

8.1 The issues to be considered in reaching the decision are detailed in the body of the 
Report and in Appendix 4. 

9. ADVICE SOUGHT 

9.1 The Authority's Monitoring Officer (Divisional Director – Legal and Democratic 
Services) and Section 151 Officer (Divisional Director - Finance) have had the 
opportunity to input to this report and have cleared it for publication. 

Contact person  Graeme Stark, Senior Rights of Way Officer 
(Telephone 01225 477650) 

Background papers DEFRA’s Rights of Way Circular 1/09 

Planning Inspectorate Rights of Way Section Advice Note No. 1 

Planning Inspectorate Rights of Way Section Advice Note No. 7 

Inspector’s Decision Report into the Inspector’s Decision Report 
dated 28 May 1997 

Please contact the report author if you need to access this report in an 
alternative format 
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Order No. 2
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DEFINITIVE MAP AND STATEMENT 
 

1. Sections 27 to 38 of the National Parks and Access to the Countryside Act 1949 (“the 
1949 Act “) required county councils to survey and map all rights of way in their area and 
to record then on a document, which was to be known as the Definitive Map and 
Statement (“DM&S”).  At this time, and before a number of subsequent local government 
reorganisations, the parish of Norton Malreward fell within the area administered by 
Somerset County Council (“SCC”). 
 

2. The first stage in the production of the DM&S was for a Parish Survey to be carried out 
under section 27 of the 1949 Act.  In the parish of Norton Malreward a walking survey was 
carried out between 3 August 1950 and 4 December 1950 by Mr Luton, Mr Jones and Mr 
Palten on behalf of Norton Malreward Parish Council.  A section of what is currently known 
as CL15/11 is shown by a dashed black line on the Parish Survey Map (Fig. 1), is 
described in the associated Parish Survey Card (Fig. 2) and forms part of Parish Path No. 
2.  However, there is no reference to the Order Route within any of the Parish Survey 
documents.   
 

   
Fig.1 Parish Survey Map             Fig.2 Parish Survey Card 
 

3. The walking survey for Parish Path No. 2 was carried out on 3 August 1950 and the 
route’s inclusion in the Parish Survey was agreed at Norton Malreward Parish Council’s 
meeting on 15 November 1950.   The Parish Survey Map and Cards indicate that a 
walking survey was carried out and it is reasonable to assume that Norton Malreward 
employed their local knowledge of rights of way within the parish; there is, however, no 
indication within the surviving records of what other information was considered.  Although 
the majority of the Order Route is shown by double pecked lines on the underlying 
Ordnance Survey map it was not included in the Parish Survey. 
 
  

Appendix 2 
Definitive Map and Statement 
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4. The Parish Surveys for Norton Malreward and all other parishes within what is now Bath 
and North East Somerset were subsequently passed to SCC.  SCC then considered all of 
the information contained within the Parish Surveys and decided which rights of way 
existed or were reasonably alleged to exist.  A section of what is currently known as 
CL15/11 formed part of a longer route incorporating the two sections of public footpath 
which are currently recorded as CL15/2 and the whole of this route is shown by a purple 
line on the Draft Map (Fig. 3).  The Order Route was not recorded on the Draft Map. 

 

 
Fig. 3: Draft Map  

 

5. As required by section 29(1) of the 1949 Act, on 26 November 1956 SCC published notice 
of its preparation of the Draft Map in both the London Gazette and a local newspaper; 26 
November 1956 also became the ‘Relevant Date’.  The notices invited any member of the 
public to object to either the inclusion or omission of any route from the Draft Map.  The 
process was therefore a public one and the Ramblers’ Association objected to a route, 
which incorporated the Order Route, not being recorded as a ‘Carriage Road Footpath’ on 
the Draft Map, stating; “Omission of CRF from County road at Manor Farm south-easterly 
following 15/2 thence south-easterly to parish boundary.  Path continues in Stanton Drew 
parish.” (Fig. 4)  
 

   
Fig. 4: Objections to Draft Map and Statement Page 24



6. SCC considered the Ramblers’ Association’s representation under section 29(3) of the 
1949 Act and the Clerk comments that; “Section in Stanton Drew added as CRF – see 
CL.69.  Appears to be an ancient highway.  Owner admits public rights.”  It is unclear 
whether the Clerk’s comments about “an ancient highway” and “owner admits public 
rights” relate to the section in Stanton Drew or to the Order Route.   
 

7. SCC subsequently added the Order Route as part of CL15/11 to their ‘Draft Map 
Modification’ map which was produced on 20 August 1965.  The Order Route is delineated 
by a green dashed line (Fig. 5).   
 

 
Fig. 5: Draft Map Modifications 

   
7. Under section 30 of the 1949 Act, SCC then produced a Provisional Map and Statement 

which consisted of the routes shown on the Draft Map and Statement but as modified by 
the various subsequent determinations by SCC and the Secretary of State.  Consequently, 
the Order Route was as per the Draft Map Modifications.  Notice of the preparation of the 
Provisional Map and Statement was again advertised in the London Gazette and a local 
newspaper on 7 October 1966.  Owners, occupiers and lessees had the right to apply to 
the Crown Court for a declaration that a route was not a public right of way; however, no 
such application was made in relation to the Order Route. 
 

8. Under section 32(1) of the 1949 Act, SCC then produced the Definitive Map and 
Statement (“the DM&S”) which consisted of the routes shown on the Provisional Map and 
Statement but as modified by any declarations made by the Crown Court following the 
publication of the Provisional Map and Statement.  The Order Route was recorded on the 
Definitive Map with a broken green line (Fig. 6) and the Definitive Statement records the 
Order Route as follows: “From: Manor Farm  To: C.R.F. 18/31  Description: The path is a 
C.R.F. it starts at County road by Manor Farm and runs south easterly across fields to 
Parish Boundary where it continues as C.R.F. 18/31” (Fig. 7).  Notice of the production of 
the DM&S was advertised in the London Gazette and a local newspaper on 16 June 1967. 
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Fig. 6: Definitive Map 
 

 
Fig. 7: Definitive Statement 
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9. The Order Route was recorded on the DM&S as a CRF (‘Carriage Road used as a 
Footpath’) which was the equivalent of a Road Used as a Public Path.  Section 27(5) of 
the 1949 Act defined a Road Used as a Public Path as; ‘a highway, other than a public 
path used by the public mainly for the purposes for which footpaths or bridleways are so 
used.”  Section 32(4) of the 1949 Act 1949 provided that the DM&S were conclusive 
evidence in law of the particulars they contain; this section has since been repealed and 
replaced by section 56(1) of the Wildlife and Countryside Act 1981 (“the 1981 Act”) which 
contains substantially the same provision.  Section 53(3)(c)(iii) of the 1981 Act allows a 
route to be deleted from the DM&S on the grounds that the path had been included in 
error; this legislative test is considered further in Appendix 4. 
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RECLASSIFICATION ORDER 
 
1. As detailed in Appendix 2, the Order Route was recorded on the Definitive Map and 

Statement (“the DM&S”) as a ‘CRF’ (Carriage Road used as a Footpath) which is the 
equivalent of a Road Used as a Public Path (“RUPP”).  Section 27(5) of the National 
Parks and Access to the Countryside Act 1949 (“the 1949 Act”) defined a Road Used 
as a Public Path as; ‘a highway, other than a public path used by the public mainly for 
the purposes for which footpaths or bridleways are so used.”  This definition was 
considered unsatisfactory as it did not specify whether or not a RUPP carried vehicular 
rights.  Following an abortive attempt to reclassify RUPPs under schedule 3 of the 
Countryside Act 1968, Surveying Authorities were required to review all RUPPs shown 
on their DM&S to be reclassified as footpaths, bridleways or Byways Open to All 
Traffic (BOAT).  Avon County Council (“ACC”), who at the time were the Surveying 
Authority, were therefore required to reclassify the Order Route. 
 

2. On 22 June 1989 ACC made the ‘County Council of Avon Public Rights of Way 
Definitive Map and Statement Reclassification Order No.2 1989’ (“the Reclassification 
Order”).  The Reclassification Order was made to reclassify the section of RUPP 
CL15/11 between point A on the Order Map contained at Appendix 1 (“the Order 
Map”) and the parish boundary as a public bridleway.  Making of the Reclassification 
Order was duly advertised and objections were received from local residents and user 
groups.  An inquiry was opened on 5 September 1995 and the Inspector issued an 
interim decision modifying the Reclassification Order to record the route as a Byway 
Open to All Traffic on 9 November 1995.  The modification was duly advertised and 
objections were received.  The Inspector reopened the inquiry on 11 February 1997 
and the Inspector issued his final decision and confirmed the Reclassification Order, 
as originally made, on 28 May 1997.  The Order Route was therefore reclassified on 
the DM&S as a bridleway. 

 
3. The Application asks for paragraphs 177, 180 and 181 of the Inspector’s decision to 

be re-examined.  The Inspector’s Decision Report does not in itself constitute primary 
evidence but rather it contains the Inspector’s interpretation of the evidence which he 
was made aware of during the course of the Inquiry. 

 
4. Paragraph 177 of the Decision Report (Fig. 1), indicates that the Inspector considered 

the section of CL15/11 between Church Road and point A on the Order Map to be 
public highway, although without stating what status of public highway.  This section 
was not included in the Reclassification Order and it therefore remained a RUPP on 
the DM&S until it was automatically reclassified as a Restricted Byway in 2006 by 
virtue of section 48 of the Countryside and Rights of Way Act 2000. 

 

 
Fig. 1:  Paragraph 177 of the Inspector’s Decision Report dated 28 May 1997. 

 

Appendix 3 
Reclassification Order 
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5. Paragraph 180 of the Decision Report (Fig. 2), deals with the original DM&S process 
carried out by Somerset County Council and Norton Malreward Parish Council.  This 
matter is examined in Appendix 2. 

 

 
Fig. 2:  Paragraphs 180 and 181 of the Inspector’s Decision Report dated 28 May 1997. 

 
6. Paragraph 181 of the Decision Report (Fig.2), deals with the issue of public vehicular 

rights over the Order Route.  The Inspector concluded that there was no evidence of 
public vehicular rights over the Order Route but that the Order Route has been 
dedicated as a public bridleway.  This is consistent with the evidence detailed in 
Appendices 4 and 5 and the Order Route’s current recording on the DM&S. 
 

7. On 7 August 1997 Timothy Stevens applied to the High Court – Queen’s Bench 
Division for the confirmed Reclassification Order to be quashed (Stevens v Secretary 
of State (1997)).  The application was not successful and the Order Route has 
therefore since continued to be recorded on the DM&S as a public bridleway.  The 
Reclassification Order Map is reproduced at Fig. 3 below. 
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Fig. 3:  County Council of Avon Public Rights of Way Definitive Map and Statement Reclassification 
Order No.2 1989; Order Map 
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DELETION FROM THE DEFINITIVE MAP AND STATEMENT 
 
1. INTRODUCTION 
 

1.1  The Authority has made a Definitive Map Modification Order (“DMMO”) to delete 
 the Order Route from the Definitive Map and Statement (“DM&S”) on the  grounds 
that the Order Route was included in error.  

 
1.2 Section 53(3)(c)(iii) of the Wildlife and Countryside Act 1981 (“the 1981 Act”) states 

that the DM&S can be modified upon;  
 

“…the discovery by the authority of evidence which (when considered with all 
other relevant evidence available to them) shows that there is no public rights 
of way over land shown in the map and statement as a highway of any 
description…”  

 
2.  RELEVANT STATUTORY AND REGULATORY PROVISIONS  
 

2.1 Section 53 of the 1981 Act provides: 
  

(2)  As regards every definitive map and statement, the surveying authority 
shall -  
(a) as soon as reasonably practicable after the commencement date, by 

order make such modifications to the map and statement as appear to 
them to be requisite in consequence of the occurrence, before that 
date, of any of the events specified in subsection (3); and  

(b)  as from that date, keep the map and statement under continuous 
review and as soon as reasonably practicable after the occurrence, on 
or after that date, of any of those events, by order make such 
modifications to the map and statement as appear to them to be 
requisite in consequence of the occurrence of that event.  

(3)  The events referred to in sub-section (2) are as follows -  
. . .  
(c)  the discovery by the authority of evidence which (when considered 

with all other relevant evidence available to them) shows - 
(i)  that a right of way which is not shown in the map and statement 

subsists or is reasonably alleged to subsist over land in the area to 
which the map relates, being a right of way to which this Part 
applies;  

(ii)  that a highway shown in the map and statement as a highway of a 
particular description ought to be there shown as a highway of a 
different description; or  

(iii)  that there is no public right of way over land shown in the map and 
statement as a highway of any description, or any other particulars 
contained in the map and statement require modification.  

 

Appendix 4 
Deletion from the DM&S 
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2.2 Schedule 15(7) of the 1981 Act as amended provides:  
  

(1) If any representation or objection duly made is not withdrawn the authority 
shall submit the order to the Secretary of State for confirmation by him. 

(2) Where an order is submitted to the Secretary of State under sub-
paragraph (1), the Secretary of State shall, subject to sub-paragraph (2A), 
either— 
(a) cause a local inquiry to be held; or 
(b) afford any person by whom a representation or objection has been 

duly made and not withdrawn an opportunity of being heard by a 
person appointed by the Secretary of State for the purpose. 

(2A) The Secretary of State may, but need not, act as mentioned in sub-
paragraph (2)(a) or (b) if, in his opinion, no representation or objection 
which has been duly made and not withdrawn relates to an issue which 
would be relevant in determining whether or not to confirm the order, either 
with or without modifications. 

(3) On considering any representations or objections duly made and the 
report of any person appointed to hold an inquiry or hear representations 
or objections, the Secretary of State may confirm the order with or without 
modifications. 

 
3.  SOME RELEVANT CASE LAW  

 

3.1 In a Court of Appeal decision of the Trevelyan Case1 concerning a claim for judicial 
 review of an inspectors decision to confirm an order of the Secretary of State, it was 
 held; 
 

“Where the Secretary of State or an inspector appointed by him had to consider 
whether a right of way which was marked on a definitive map in fact existed, he 
should start with an initial presumption that it did. If there were no evidence 
which made it reasonably arguable that such a right of way existed, it should not 
have been marked on the map. In the absence of evidence to the contrary, it 
should be assumed that the proper procedures had been followed, and thus 
that such evidence existed. At the end of the day, when all the evidence had to 
be considered, the standard of proof required to justify a finding that no right of 
way existed was no more than the balance of probabilities. Evidence of some 
substance had, however, to be put in the balance, if it was to outweigh the initial 
presumption that a right of way existed. In the instant case, the inspector had 
directed himself that clear and cogent evidence was necessary to remove a 
public right of way from the definitive map and that it had to be demonstrated 
that a mistake had been made. His finding that it was, on the evidence, beyond 
the bounds of credibility that a right of way had existed over the material portion 
of bridleway 8 was a finding of fact which, unless demonstrated to be perverse, 
manifestly satisfied the test required to justify a finding that the bridleway had 
been marked on the definitive map as a right of way in error.” 
  

  

                                                 
1
 Trevelyan v Secretary of State for the Environment, Transport and the Regions (CA) [2001] EWCA Civ 266, 

[2001] 1 WLR 1264 (BBE)  
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3.2 At paragraph 38 of the transcript of the Court of Appeal judgement, Lord Phillips 
states that:  

 

“Where the Secretary of State or an Inspector appointed by him has to consider 
whether a right of way that is marked on a definitive map in fact exists, he must 
start with an initial assumption that it does. If there were no evidence which 
made it reasonably arguable that such a right of way existed, it should be 
assumed that the proper procedures were followed and thus such evidence 
existed. At the end of the day, when all the evidence has been considered, the 
standard of proof required to justify a finding that no right of way exists is no 
more than the balance of probabilities. But evidence of some substance must 
be put into the balance if it is to outweigh the initial presumption that the right of 
way exists.”  
 

3.3 In the Hood Case2 concerning an appeal to quash an order made by the Secretary 
of State 2, Lord Denning states that:  

 

“The definitive map in 1952 was based on evidence then available, including, no 
doubt, the evidence of the oldest inhabitants then living, Such evidence might 
well have been lost or forgotten by 1975.”  

 
4.  EXTRACT OF RELEVANT GUIDANCE IN DEFRA’s RIGHTS OF WAY 

CIRCULAR 1/09  
 
4.1 Further guidance is contained in paragraphs 4.30 to 4.35 of DEFRA’s Rights of Way 

Circular 1/09 (the guidance has no legal status) which state:  
 

Deletion or downgrading of ways shown on the definitive map and 
statement  
 

4.30  The procedures for identifying and recording public rights of way are 
comprehensive and thorough. Authorities will be aware of the need to 
maintain a map and statement of the highest attainable accuracy. Whilst 
the procedures do not preclude the possibility that rights of way may need 
to be downgraded or deleted, particularly where recent research has 
uncovered previously unknown evidence or where the review procedures 
have never been implemented, it is unlikely that such a situation would 
have lain undiscovered over, what is in most cases, many decades without 
having been previously brought to light. 

 
4.31  Once prepared, and until subsequently revised, the definitive map and 

statement is conclusive evidence in rights of way disputes. Authorities are 
under a duty to make an order modifying the definitive map and statement 
where they have evidence that a public right of way should be 
downgraded or deleted. They may discover evidence themselves or 
evidence may be presented with an application to modify the map and 
statement.  

 
  

                                                 
2
 R v Secretary of State for the Environment, ex parte Hood [1975] 1 QB 891, [1975] 3 All ER 243 
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4.32  Notwithstanding the clear starting point in relation to the possible deletion 
or downgrading of ways described in paragraphs 4.30 and 4.31, the 
powers in section 53(3) of the 1981 Act include the making of orders to 
delete or downgrade rights of way shown on the definitive map and 
statement in cases where evidence shows that rights did not exist at the 
time when they were first shown on the map. In making an order the 
authority must be able to say, in accordance with Section 53(3) (c) (ii) or 
(iii), that a highway of a particular description ought to be shown on the 
map and statement as a highway of a different description; or that there is 
no public right of way over land shown in the map and statement as a 
highway of any description. 

  
4.33  The evidence needed to remove what is shown as a public right from such 

an authoritative record as the definitive map and statement – and this 
would equally apply to the downgrading of a way with “higher” rights to a 
way with “lower” rights, as well as complete deletion – will need to fulfil 
certain stringent requirements. These are that: 

 

• the evidence must be new – an order to remove a right of way cannot 
be founded simply on the re-examination of evidence known at the 
time the definitive map was surveyed and made,  

 

• the evidence must be of sufficient substance to displace the 
presumption that the definitive map is correct,  

 

• the evidence must be cogent.  
 

 While all three conditions must be met they will be assessed in the order 
listed. Before deciding to make an order, authorities must take into 
consideration all other relevant evidence available to them concerning the 
status of the right of way and they must be satisfied that the evidence 
shows on the balance of probability that the map or statement should be 
modified. 

  
4.34  Applications may be made to an authority under section 53(5) of the 1981 

Act to make an order to delete or downgrade a right of way. Where there is 
such an application, it will be for those who contend that there is no right of 
way or that a right of way is of a lower status than that shown, to prove 
that the map requires amendment due to the discovery of evidence, which 
when considered with all other relevant evidence clearly shows that the 
right of way should be downgraded or deleted. The authority is required, 
by paragraph 3 of Schedule 14 to the Act, to investigate the matters stated 
in the application; however it is not for the authority to demonstrate that the 
map reflects the true rights, but for the applicant to show that the definitive 
map and statement should be revised to delete or downgrade the way. 
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4.36 In the case of deletions, earlier guidance indicated that a case for 
presumed dedication could be established on a way that had previously 
been recorded on the definitive map but which was found, subsequently, 
to have been recorded in error. This was based on the belief that user, 
between the time of the first recording of the way on the definitive map and 
statement and the time when it was determined that an error had been 
made could give rise to presumed dedication. The date of first recording 
means either the date of the original publication of the first definitive map; 
the date of publication of a review; or the relevant date of an order adding 
the path to the definitive map, whichever was appropriate. The date of first 
recording would have been the first point in time at which it could have 
been legally recognised that rights over the way were recorded in the form 
being challenged. Defra believes that this advice was wrong. Defra’s view 
is that use of the way in such circumstances cannot be seen to be as of 
right, as rights that cannot be prevented cannot be acquired. It not 
possible for a right of way to be dedicated for the purposes of section 31 of 
the Highways Act 1980 when use of the way is by virtue of it having been 
shown on the definitive map but subsequently removed.  
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EVIDENCE 

 
1. Introduction 

 

1.1 As detailed in Appendix 4, the Authority’s decision as to whether the Order Route 
should be deleted from the Definitive Map and Statement (“the DM&S”) must be based 
solely on the available evidence which indicates whether or not a public right of way 
exists.  The Authority has examined all the available evidence which is in its 
possession, which has been submitted by the Applicants and consultees, and which are 
held at the Somerset Heritage Centre in Taunton (“SHC”) and The National Archives in 
Kew (“TNA”). 

 
2. Langton Estate Survey (SHC Ref: DD\GL/118) 
 

2.1 A survey was carried out of the Langton Estate in 1693 (Fig.1).  The survey is 
annotated; “new survey of the manor of Norton Malreward” and at this time the manor of 
Norton Malreward was likely to have included the land over which the Order Route runs.  
However, although the survey provides information such as the names of tenants, the 
yearly value and purchase value of the estate, it does not include details of individual 
properties or evidence regarding the Order Route. 

 

 
Fig. 1: Extract from the Langton Estate Survey  

 
3. Norton Malreward, etc., deeds (SHC Ref: DD\X\BROC/1) 
 

3.1 The deeds, dating from between 1718 and 1799, relate to the Manor of Norton 
Malreward which at the time included the land over which the Order Route runs.  
However, the deeds do not make any reference to, or provide any evidence in relation 
to, the Order Route. 

 
4. Day and Masters’ Map (SHC Ref: D\B\wsm/38/6) 
 

4.1 Day and Masters’ Map is a map of the County of Somerset made from an original 
survey  and published in 1782; a footnote states that the map was published according 
to an Act of Parliament.  The map was produced to be sold to the travelling public and, 
as such, the depiction of a route on the map is likely to be indicative of the surveyor at 
the time believing that the route was public.  The section of Unclassified 
Road/Restricted Byway between Church Road and Point A on the map attached to the 
Order at Appendix 1 (“the Order Map”) is shown as “Inclosed Roads” (Fig. 2).  
However, the Order Route is not shown and the map does not therefore provide any 
evidence in relation to the Order Route. 
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Fig. 2: Day and Masters’ Map 

 
5. 1809 2” Ordnance Survey Surveyor’s Map 
 

5.1 An original survey of the whole of the United Kingdom was carried out by the 
Trigonometrical Survey (which was later renamed the Ordnance Survey) primarily for 
the purpose of military planning.  The maps provide evidence of the physical existence 
of geographical features but do not provide evidence of the existence, or otherwise, of 
public rights.  A 2” surveyor’s map sheet covering Norton Malreward was produced in 
1809.  The section of public bridleway CL15/11 between point B on the Order Map and 
the parish boundary is delineated by parallel pecked black lines (Fig. 3).  However, the 
route continues to the south of All Saints Church rather than running over the Order 
Route.  The 1809 2” Ordnance Survey map therefore does not provide evidence of the 
physical existence of the Order Route. 

 

  
Fig. 3: 1809 2” Ordnance Survey map 

 
5.2 Article (a) in the covering letter which formed part of the Application refers to an 1811 

Ordnance Survey map.  However, the Authority has not been able to locate, and the 
Applicants have not provided, a copy of an Ordnance Survey map covering Norton 
Malreward which was produced in 1811. 

 
6. 1830 1” Ordnance Survey Map 
 

6.1 A 1” map sheet covering Norton Malreward was also produced in 1830.  The Order 
Route is delineated by parallel solid, and then parallel pecked, black lines as part of a 
longer route which runs between the settlements labelled ‘Norton Malreward’ and 
‘Belluton’ (Fig. 4).  The 1830 1” Ordnance Survey map therefore provides evidence that 
the Order Route physically existed in 1830. 
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Fig. 4: 1830 1” Ordnance Survey map 

 

7. Tithe Map and Award (TNA Ref: IR30/30/312 and IR29/30/312) 
 

7.1 Tithe Awards are legal documents, produced by the Tithe Commissioners under the 
Tithe Commutation Act of 1836, to show the value of titheable lands in a parish.  Tithe 
Awards were accompanied by Tithe Maps, which helped to locate the titheable land 
described in the Tithe Award. They were not produced with the intention of recording 
public rights of way or their status; however, they can provide useful evidence in support 
of other documents. 

 

7.2 The Norton Malreward Tithe Map and Award were produced circa 1840 and the former 
is a Second Class Tithe Map.  The Order Route would run through enclosures 50 and 
46 but it is not depicted on the Tithe Map (Fig. 5).  The surveyor does not appear to 
have differentiated between hedges, fences and gates.  The Tithe Award records that 
Tithe was paid on both of these enclosures and that the land was owned by Robert 
Bush and occupied by Richard Wilshere.  The Award describes the two enclosures as 
follows; 50 – House Outbuildings and Barton (Homestead), 46 – Church Furlong 
(Arable).  The Norton Malreward Tithe Map and Award does not therefore provide 
evidence regarding the Order Route.  

 

 

 
Fig. 5: Norton Malreward Tithe Map 
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8. Railway Plans (SHC Ref: Q/RUP/273b, Q/RUP/285, Q/RUP/402, Q/RUP/420 & Q/RUP/275) 
 

8.1 In the 19th century, new railways required a private Act of Parliament before they could 
be built.  Plans and books of reference relating to land either side of projected railways 
and canals had to be drawn up and required consultation with, and the agreement of, 
the landowners.   As a result, they can provide strong evidence of a route’s status.    

 

8.2 The Order Route is delineated by parallel solid and dotted black lines southwest of the 
words ‘Norton Malreward’ on the overview plans accompanying the deposited plans for 
the North Somerset Railway and Branches, Bristol and North Somerset Railway, Bristol 
and London and South Western Junction Railway and Chew Valley Tramway (Fig. 6).  
However, these overview plans all appear to be based upon the 1830 1” Ordnance 
Survey map published in 1830, rather than an original survey, and the evidential value 
of this plan is as discussed in paragraph 5.1 above.  The Order Route is not shown on 
the overview plan for the Bristol and South Western Junction Railways.  The Order 
Route is outside the Limit of Deviation for all of the above schemes and, as such, the 
land affected is not surveyed on the more detailed plans. 
 

 
Fig. 6: Overview Plan for the Chew Valley Tramway 

 
8.3 The 1830 1” Ordnance Survey map provides evidence of the physical existence of the 

Order Route in 1830 but the original survey plans and books of reference for the 
construction of the railways do not provide any evidence of the existence, or otherwise, 
of public rights. 

 
9. Vestry Minute Book 
 

9.1 The Vestry were an administrative committee comprised of lay members of the 
congregation or parish to run the secular business of the parish which included 
responsibilities as the highway authority.  A copy of the vestry minutes dated 12 
February 1861 was provided by a consultee and refers to the landowner presenting 
“…to the Parish of Norton Malreward a suitable carriage Road through an adjoining field 
in the occupation of Mr. John Wilshere to the Church in lieu of the Road which now 
exists.” (Fig. 7).   
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Fig. 7: Norton Malreward Vestry Minute Book 

 

9.2 The Vestry Minutes appear to refer to the Unclassified Road/Restricted Byway between 
Church Road and Point A on the Order Map as being a ‘Road’ which is maintained by 
the Parish Vestry, who at the time were the highway authority.  These minutes therefore 
indicate that the route was a public carriageway and a search of the Quarter Sessions 
records has not resulted in the discovery of any evidence to indicate that the route has 
been subsequently stopped up, as the minutes suggest was intended.  These Minutes 
do not provide any evidence in relation to the Order Route.   

Page 43



 
10. 1903 1:2500 Ordnance Survey map 
 

10.1 As with the 1830 1” Ordnance Survey map discussed in paragraph 5.1 above, the 1903 
1:2500 Ordnance Survey map provides evidence of the physical existence of 
geographical features but does not provide evidence of the existence, or otherwise, of 
public rights.  This, and all subsequent Ordnance Survey maps discussed below, carry 
a disclaimer confirming that the depiction of a route is not evidence of the existence of 
public rights.  The Ordnance Survey used solid black lines to depict hedges, fences and 
gates, as can be seen crossing the Order Route at several points on the 1903 1:2500 
Ordnance Survey map.  It is therefore not possible to determine precisely what 
landscape features these solid black lines represent.  On the 1903 1:2500 Ordnance 
Survey map, the Order Route is delineated by parallel pecked black lines running 
through enclosures 148 and 159 (Fig. 8); this map therefore provides evidence that the 
Order Route physically existed in 1903. 
 
 

 
Fig. 8: 1903 1:2500 Ordnance Survey map 

 
11. Finance (1909-1910) Act 1910 (TNA Ref: IR128\2\31 - SHC Ref: DD\IR\W\413) 
 

11.1 Finance (1909-1910) Act 1910 was intended to create a new tax upon the incremental 
value of land.  Plans, valuation books and field books were created for the purpose of 
calculating how much tax was due and landowners could claim a deduction for any 
public rights of way on their land.  The Order Route would runs through hereditament 
491 and is delineated by double pecked lines on the underlying 1903 1:2500 Ordnance 
Survey map (Fig. 9). 
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 Fig. 9: Finance (1909-1910) Act 1910 plan 
 

11.2 The valuation book does not record any deductions for ‘public rights of way or user’ in 
respect of hereditament 491 (Figs. 10 and 11).  However, landowners were not required 
to claim a deduction and there are several undisputed public rights of way within the 
same hereditament.  TNA and SHC do not have copies of Forms 4, 36 and 37.  The 
1903 1:2500 Ordnance Survey map provides evidence of the physical existence of the 
Order Route in 1903 but the Finance (1909-1910) Act 1910 documents do not provide 
any evidence of the existence, or otherwise, of public rights.  

 

 
Fig. 10: Finance (1909-1910) Act 1910 valuation book (Entry relating to hereditament 491 encircled in red) 
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Fig. 11: Finance (1909-1910) Act 1910 valuation book (Entry relating to hereditament 491 encircled in red) 

 
12. Building Control Plans (SHC Ref: D\R\Clu/22/1/5) 
 

12.1 In 1914, plans were submitted for the addition of a scullery at Manor Farm which at the 
time formed part of the Ashton Court Estate.  The ‘Block Plan of Site’ includes most of 
the land over which the Order Route runs; however, the Order Route is not shown and 
these documents do not provide any evidence in respect of the Order Route (Fig. 12). 

 

 
Fig. 12: Block Plan of Site 

 
13. Highway Authority Records 
 

13.1 The Local Government Act 1929 transferred Clutton Rural District Council’s 
maintenance responsibility for public highways to Somerset County Council.  Somerset 
County Council kept a ‘Take Over Map’ which recorded all of the public highways for 
which they acquired a maintenance responsibility.  The Unclassified Road/Restricted 
Byway between Church Road and Point A on the Order Map is coloured brown, which 
the key identifies as ‘Unclassified, subdivision Y’ (“road(s) of local importance”) (Fig. 
13).  The Order Route is not recorded on the Take Over Map and the document 
therefore does not provide any evidence regarding the existence, or otherwise, of public 
rights. 

 
Page 46



 
Fig.13: 1929 Take Over Map  

 
14. Bartholomew’s Map 
 

14.1 Bartholomew published a series of “Half-Inch” maps, which were produced from the 
Ordnance Survey’s 1” to the mile maps, primarily for tourists and recreation.  The ‘North 
Somerset – Sheet 7’ edition covers Norton Malreward was published in 1945 and 
carries a disclaimer stating “N.B. The representation of a road or footpath is no 
evidence of right of way.”  The map does not show the Order Route and does not 
therefore provide any evidence regarding its physical existence (Fig. 14). 

 

Fig. 14: Bartholomew’s Revised “Half-Inch” Contoured Maps – North Somerset – Sheet 7 (Red circle 
added by consultee who provided the map to the Authority) 

 
15. 1958 1:2500 Ordnance Survey map 
 

15.1 The Order Route is not delineated on the 1958 1:2500 Ordnance Survey map; however, 
the continuation of public bridleway CL15/11 from Point B on the Order Map to the 
parish boundary is delineated by a single pecked black line and annotated ‘FP’ (Fig. 
15).  This map does not provide any evidence regarding the Order Route. 
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Fig. 15: 1958 1:2500 Ordnance Survey map 

 

16. 1986 1:2500 Ordnance Survey map 
 

16.1 On the 1986 1:2500 Ordnance Survey map, the eastern section of the Order Route is 
delineated by a double pecked black line and annotated ‘Track’ (Fig. 16).  This map 
provides evidence that this section of the Order Route physically existed in 1986. 
 

 
Fig. 16: 1986 1:2500 Ordnance Survey map 

 
17. User’s letter 
 

17.1 A member of the public wrote to Avon County Council in 1989 stating they and their 
father used the Order Route to travel from Norton Malreward to Pensford in motor 
vehicles from 1949 to 1970.  This letter indicates that the Order Route physically existed 
and was used by motor vehicles between 1949 and 1970. 
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 Fig. 17: User’s letter 

 
18. Landowner’s letters 
 

18.1 On 1 October 1990, Mr S R Young, the then owner of the land over which the Order 
Route runs, wrote to the then highway authority Avon County Council (Fig. 18).  The 
letter disputes the length of time over which CL11/15, which the Order Route forms part 
of, has been used by motor cycles and states that CL11/15 has not been, and could not 
physically be, used by motor cars.   

 

 

Signature redacted for data protection purposes 

 
Address and telephone number  

redacted for data protection purposes 
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Fig. 18: Letter from the then landowner to Avon County Council 
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18.2 On 14 August 2012, the granddaughter of the individual who owned of the land over 
which the Order Route ran when it was recorded on the DM&S and the daughter of the 
Mr S R Young referred to in paragraph 18.1 above, wrote to the Authority (Fig. 19).  The 
email states that both her grandfather and father considered the Order Route to be a 
public bridleway.   

 

 
Fig. 19: Email from the daughter of Mr Young to the Authority 

 

19. Sale and Purchase Documents 
 

19.1 In 1992, the buildings and a number of the fields which formed part of Manor Farm were 
sold.  The Sale Particulars Plan was provided to the Authority by one of the Applicants 
and formed part of the sale particulars (Fig. 20).  The Order Route is delineated by 
parallel pecked and solid black lines.  The plan is signed by the vendor and dated 18 
July 1992; one of Applicants has confirmed that this was also ‘the position’ on 17 
August 1992 when the sale was completed.  This plan indicates that the section of the 
Order Route physically existed in 1992. 

 

 
Fig. 20: Sale Particulars Plan 

Email address redacted for data protection purposes 

Name redacted for data protection purposes 
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19.2 The plan at Fig. 21 is a copy of the Land Registry plan for Title Number AV221579 
which has been provided to the Authority by one of the Applicants.  It is based upon a 
1:2500 Ordnance Survey map which does not delineate the Order Route; the Title Plan 
does not therefore provide any evidence regarding the Order Route. 

 

 
Fig. 21: Title Plan for Title Number AV221579 

 

19.3 The Land Registry plan for Title Number AV221578 appears to be based upon the 1986 
1:2500 Ordnance Survey map which has then been enlarged to 1:1250.  The underlying 
Ordnance Survey map depicts the eastern end of the Order Route with double pecked 
lines as detailed in paragraph 16.1 above (Fig. 22).  This Title Plan shows that some of 
the land over which the Order Route runs formed part of Title Number AV221578.  The 
Title Plan does not provide any evidence of the existence of public rights over the Order 
Route. 

 

 
Fig. 22: Title Plan for Title Number AV221578 
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20. Statutory Declaration 
 

20.1 A statutory declaration was made by Walter John Goldstone, who was a contractor at 
Manor Farm from 1934 to 1950 (Fig. 23).  Mr Goldstone describes the Order Route as 
being gated and fenced off from the surrounding land and he states that he never saw 
horseriders or vehicles using the Order Route.  Article 6 of the Statutory Declaration 
states that; “At the Belluton Pensford end of the farm there was certainly no sign of exit 
as the boundary hedges were intact.”  This statutory declaration indicates that the 
southeastern of end of public bridleway CL15/11 was impassable but that the Order 
Route physically existed between 1934 and 1950. 

 
 

 
 

Fig. 23: Statutory Declaration of Walter John Goldstone (continued overleaf) 
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Fig. 23: Statutory Declaration of Walter John Goldstone 

 
21. Path Files 

 

21.1 Correspondences held on file by the Authority indicated that the Order Route has been 
periodically obstructed since it was recorded on the DM&S, for example in 1975 and 
1981.  The landowner at the time does not appear to have disputed the existence of the 
rights as recorded on the DM&S and correspondences indicate that the Order Route 
was obstructed in response to security concerns (Fig. 24).  There are also a number of 
correspondence discussing how the path was originally came to be recorded on the 
DM&S, the possibility of a Traffic Regulation Order, a proposed diversion application 
and the possibility of vehicular rights being stopped up at the Magistrates Court.  The 
Authority does not have any record of the rights over the Order Route being disputed 
until the commencement of the Reclassification Order process detailed in Appendix 3. 

 

 
 Fig. 24: A letter from the then landowner Mr Young to Avon County Council 

 
21.2 The Authority is not in possession of any evidence to indicate that the Order Route has 

been stopped up, diverted or expressly dedicated either prior to, or following, its 
recording on the DM&S.   
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Bath & North East Somerset Council 
 

MEETING: Regulatory (Access) Committee 

MEETING 
DATE: 

18 December 2012 

TITLE: Holy Trinity Church DMMO Investigation 

WARD: Chew Valley North 

AN OPEN PUBLIC ITEM 

List of attachments to this report: 

Appendix 1  –   

Appendix 2  –   

Appendix 3  –   

Appendix 4  –   

Plan 

Photographs 

Section 53 of the Wildlife and Countryside Act 1981 

Consultation Responses 

 
 

1. THE ISSUE 

1.1 The Regulatory (Access) Committee (“the Committee”) resolved that officers should 
investigate whether unrecorded public rights exist over a route to the south of Holy 
Trinity Church in Norton Malreward.  An investigation has been carried out and it now 
falls to the Committee to determine whether a Definitive Map Modification Order 
(“DMMO”) should be made to modify the Definitive Map and Statement (“the DM&S”) 
based upon the evidence discovered. 

2. RECOMMENDATION 

2.1 The Committee is recommended to resolve that a DMMO should not be made to 
record additional public rights to the south of Holy Trinity Church on the DM&S. 

3. FINANCIAL IMPLICATIONS 

3.1 Financial implications are not a relevant consideration which may be taken into 
account under the provision of the Wildlife and Countryside Act 1981 (“the 1981 
Act”).  The Authority’s costs associated with DMMOs are met from existing public 
rights of way budgets.  The officer time required to make and advertise a DMMO is 
likely to cost the Authority between £1,000 and £1,500 and the newspaper notice to 
advertise the making of a DMMO is likely to cost £300. 

4. THE REPORT 

4.1 The Authority is under a legal duty to keep the DM&S under continuous review under 
the 1981 Act. 

Agenda Item 9
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4.2 On 30 May 2012, the Committee considered an application to delete bridleway 

CL15/11 at Manor Farm, Norton Malreward from the DM&S.  The Committee 
resolved that a DMMO should be made to delete the section of bridleway CL15/11 
commencing from a junction with restricted byway CL15/11 and continuing to a 
junction with public footpath CL15/2.  On 18 September 2012 the Bath and North 
East Somerset Council (CL15/11, Manor Farm, Norton Malreward) (No. 2) Definitive 
Map Modification Order 2012 (“Order No. 2”) was made and Order No. 2 is also in 
front of the Committee for consideration under a separate agenda item.   

 
4.3 The Committee also resolved that a DMMO should not be made to delete the 

remainder of bridleway CL15/11 between a junction with public footpath CL15/2 and 
the parish boundary.  The junction with public footpath CL15/2 is not a point of 
common resort for horseriders and it is therefore highly unlikely that the public 
bridleway rights terminate at this location.  Consequently, the Committee asked 
officers to carry out an investigation to determine whether the public bridleway rights 
continue to the south of Holy Trinity Church. 

 
4.4 The route under investigation commences from a metal field gate with an adjacent 

narrow gap and a junction with a Class 4 Road at grid reference ST 6029 6507 (Point 
A on the plan contained at Appendix 1 (“the Plan”)).  The route continues in a 
generally southeasterly direction for approximately 65 metres to a wooden kissing 
gate, an adjacent metal field gate and a junction with public footpath CL15/2 at grid 
reference ST 6035 6503 (Point B on the Plan).  The route turns in a generally north 
easterly direction over public footpath CL15/2 for approximately 80 metres to a 
junction with public bridleway CL15/11 (Point C on the Plan).  The majority of the 
route runs to the south of Holy Trinity Church and is hereafter referred to as “the 
Investigation Route”. 

 
4.5 The metal field gates at grid reference ST 6029 6507 (Point A on the Plan) and grid 

reference ST 6035 6503 (Point B on the Plan) have been padlocked during most site 
visits carried out by officers and both field gates have signs attached to them stating: 
“Private No public right of way”.  Photographs of the Investigation Route can be 
found at Appendix 2. 

 
4.6 The section of the Investigation Route between points A and B on the Plan is not 

currently recorded on the DM&S.  If the Committee considers that on the balance of 
probabilities a presumption has been raised that this section of the Investigation 
Route has been dedicated as a public bridleway  then a DMMO should be made 
pursuant to section 53(3)(b) of the 1981 Act.  Alternatively, if evidence has been 
discovered which shows that a public bridleway subsists or is reasonably alleged to 
subsist over this section of the Investigation Route then a DMMO should be made 
pursuant to section 53(3)(c)(i) of the 1981 Act.   

 
4.7 The section of the Investigation Route between points B and C on the Plan is 

currently recorded on the DM&S as part of public footpath CL15/2.  If the Committee 
considers that on the balance of probabilities a presumption has been raised that this 
section of the Investigation Route has been dedicated as a public bridleway  then a 
DMMO should be made pursuant to section 53(3)(b) of the 1981 Act.  Alternatively, if 
evidence has been discovered which on the balance of probabilities shows that this 
section of the Investigation Route should be shown as a public bridleway then a 
DMMO should be made pursuant to section 53(3)(c)(ii) of the 1981 Act.  Section 53 
of the 1981 Act, as amended, is reproduced at Appendix 3. 
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4.8 The Authority’s Senior Rights of Way Officer has examined all the available evidence 

which is in the Authority’s possession, which is held at the Somerset Heritage Centre 
(“SHC”) in Taunton and which has been submitted by consultees.   

 
4.9 The section of the Investigation Route between points B and C on the Plan is shown 

by a solid black line on the Parish Survey Map which was produced by Norton 
Malreward Parish Council in preparing for the production of the DM&S.  The 
associated survey card describes this section as follows; “Eproceed through field to 
wooden stile at Church, continue around the wall and over stone stile at rear of 
ChurchE”  The path is identified as number ‘2’ and as a public footpath.  This section 
of the Investigation Route is shown by a solid purple line on the Draft, Provisional 
and Definitive Maps.  The Definitive Statement describes this section as follows; 
“Ethrough field to wooden stile at the Church.  It runs around the wall and over the 
stone stile at the rear of the ChurchE”  The path is identified as ‘CL15/2’ and again 
as a public footpath.  

 
4.10 The section of the Investigation Route between points A and B on the Plan is not 

shown or referred to in the Parish Survey, Draft Map, Provisional Map or Definitive 
Map and Statement.  The DM&S records therefore show that the section of the 
Investigation Route between points B and C on the Plan was at least a public 
footpath but they do not provide any evidence regarding the section of the 
Investigation Route between points A and B on the Plan.  

 
4.11 The 1809 2” Edition Ordnance Survey (“OS”) Surveyor’s Map delineates the 

Investigation Route by parallel pecked black lines to the south of a church, the 1903 
6” Edition OS Map delineates the section of the Investigation Route between points B 
and C on the Plan by a solid and a parallel pecked black line to the south of Holy 
Trinity Church and the 1958 1:2500 Edition OS Map depicts a route to the south of 
‘Holy Trinity Church (C of E)’ by parallel pecked lines.  These OS maps provide 
evidence of the physical existence of these respective sections of the Investigation 
Route but these OS maps do not provide any evidence regarding the existence or 
otherwise of public rights. Additionally, the 1830 1” Edition OS Map and the 1986 
1:2500 OS Map do not show any section of the Investigation Route.  

 
4.12 A ‘Sale Particulars Plan’ (copy held by the Authority) which was produced when the 

buildings and a number of the fields which formed part of Manor Farm were sold in 
1992 show the section of the Investigation Route between points A and B on the Plan 
delineated by a shaded area within ‘Lot 7’ and the majority of the section of the 
Investigation Route between points B and C on the Plan is delineated by a hatched 
area within ‘Lot 10’.  The Sale Particulars Plan is signed by the vendor and dated 18 
July 1992; however, the plan does not contain a key to explain the meaning of the 
shaded and hatched areas.  This Sale Particulars Plan suggests that almost the 
whole section of the Investigation Route between points A and C on the Plan 
physically existed in 1992 but does not provide any evidence of public rights. 
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4.13 The following documents which relate to the Investigation Route, or land adjacent to 
the Investigation Route, do not provide evidence of either the physical existence of 
the Investigation Route or whether the Investigation Route was a public bridleway:   

• ‘Langton Estate Survey’ dated 1693 (SHC Ref: DD\GL/118),   

• ‘Norton Malreward, etc., deeds’ dated 1718-1799 (SHC Ref: DD\X\BROC/1),  

• ‘Day and Masters’ Map’ dated 1782 (SHC Ref: D\B\wsm/38/6),  

• ‘Norton Malreward Tithe Map and Tithe Award’ dated c.1840 (SHC Refs: 
D\D/Rt/A/78 and D\D/Rt/M/78),  

• ‘North Somerset Railway and Branches plans’ dated 1860 (SHC Ref: 
Q/RUP/273b),  

• ‘Chew Valley Tramway plans’ dated 1861 (SHC Ref: Q/RUP/275),  

• ‘Vestry Minute Book’ dated 1861 (copy provided by a consultee and held by the 
Authority)  

• ‘Bristol and North Somerset Railway plans’ dated 1862 (SHC Ref: Q/RUP/285),  

• ‘Bristol and London Railway plans’ dated 1882 (SHC Ref: Q/RUP/402),  

• ‘South Western Junction Railway plans’ dated 1886 (SHC Ref: Q/RUP/420),  

• ‘Finance (1909-1910) Act 1910 documents’ dated 1910-1914 (SHC Ref: 
DD\IR\W\413. The National Archives Ref: IR128\2\31),  

• ‘Highway Authority Records’ dated 1930 (held by the Authority),  

• ‘Bartholomew’s map’ dated 1945,  

• ‘List of Streets’ dated 2012 (held by the Authority). 
 
4.14 Consultee 3, who is the daughter of  the previous landowner, has stated that the two 

metal field gates referred to in paragraph 4.5 above were erected and locked in 1992 
(see Appendix 4) and the Authority is not in receipt of any user evidence relating to 
the Investigation Route.  

 
4.15 The evidence detailed in paragraphs 4.9 to 4.14 above does not demonstrate that a 

public bridleway subsists or can be reasonably alleged to subsist over the section of 
the Investigation Route between point A and B on the Plan.  Furthermore, on the 
balance of probabilities the evidence does not demonstrate that any section of the 
Investigation Route should be recorded on the DM&S as a public bridleway.  A 
DMMO should therefore not be made to modify the DM&S in respect of the 
Investigation Route. 

 

5. RISK MANAGEMENT 

5.1 A risk assessment related to the issue and recommendations has been undertaken, 
in compliance with the Authority’s decision making risk management guidance. 

6. EQUALITIES 

6.1 An Equalities Impact Assessment has not been completed because the impact upon 
equalities is not a consideration which may be taken into account under the provision 
of the 1981 Act. 

7. CONSULTATION 

7.1 The Authority wrote to the affected landowner and adjacent landowners, national and 
local user groups, Norton Malreward Parish Council and the Ward Councillor.  
Consultees were invited to submit any evidence or comments they had within a six 
week period.  Copies of the responses received can be found at Appendix 4.   
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8. ISSUES TO CONSIDER IN REACHING THE DECISION 

8.1 The Authority’s decision as to whether a DMMO should be made to record the 
Investigation Route as a public bridleway must be based solely on the available 
evidence which indicates whether or not a public right of way exists.  The Authority 
cannot take into consideration the desirability or suitability of the Investigation Route. 
The 1981 Act does not permit personal considerations to be taken into account.  

9. ADVICE SOUGHT 

9.1 The Authority's Monitoring Officer (Divisional Director – Legal and Democratic 
Services) and Section 151 Officer (Divisional Director - Finance) have had the 
opportunity to input to this report and have cleared it for publication. 

Contact person  Graeme Stark, Senior Rights of Way Officer 
(Telephone 01225 477650) 

Please contact the report author if you need to access this report in an 
alternative format 

 
 

Page 99



Page 100

This page is intentionally left blank



Appendix 1

Reproduced from the Ordnance Survey mapping with the permission of the Controller of Her Majesty's Stationery Office © Crown Copyright.
Unauthorised reproduction infringes Crown copyright and may lead to prosecution or civil proceedings.

License number 100023334
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PHOTOGRAPHS 
 

Approximate alignment of Application Route delineated by red dots 
  

 
Fig. 1: From grid reference ST 6029 6507 (Point A on the Plan) looking 
southeast. 
 

 
Fig. 2: From grid reference ST 6035 6503 (Point B on the Plan) looking 
northeast. 
 

Appendix 2 
Photographs 
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SECTION 53 OF THE WILDLIFE AND COUNTRYSIDE ACT 1981, as amended 

 

53  Duty to keep definitive map and statement under continuous review. 

(1) In this Part “definitive map and statement”, in relation to any area, means, subject to section 

57(3) and 57A(1)—  

(a)  the latest revised map and statement prepared in definitive form for that area under 

section 33 of the 1949 Act; or  

(b)  where no such map and statement have been so prepared, the original definitive map 

and statement prepared for that area under section 32 of that Act; or  

(c)  where no such map and statement have been so prepared, the map and statement 

prepared for that area under section 55(3).  

(2) As regards every definitive map and statement, the surveying authority shall—  

(a)  as soon as reasonably practicable after the commencement date, by order make such 

modifications to the map and statement as appear to them to be requisite in 

consequence of the occurrence, before that date, of any of the events specified in 

subsection (3); and  

(b)  as from that date, keep the map and statement under continuous review and as soon 

as reasonably practicable after the occurrence, on or after that date, of any of those 

events, by order make such modifications to the map and statement as appear to them 

to be requisite in consequence of the occurrence of that event.  

(3) The events referred to in subsection (2) are as follows—  

(a) the coming into operation of any enactment or instrument, or any other event, 

whereby—  

(i)  a highway shown or required to be shown in the map and statement has been 

authorised to be stopped up, diverted, widened or extended;  

(ii)  a highway shown or required to be shown in the map and statement as a highway 

of a particular description has ceased to be a highway of that description; or  

(iii)  a new right of way has been created over land in the area to which the map 

relates, being a right of way such that the land over which the right subsists is a 

public path or a restricted byway;  

(b)  the expiration, in relation to any way in the area to which the map relates, of any period 

such that the enjoyment by the public of the way during that period raises a 

presumption that the way has been dedicated as a public path or restricted byway;  

(c)  the discovery by the authority of evidence which (when considered with all other 

relevant evidence available to them) shows—  

(i)  that a right of way which is not shown in the map and statement subsists or is 

reasonably alleged to subsist over land in the area to which the map relates, being 

a right of way such that the land over which the right subsists is a public path, a 

restricted byway or, subject to section 54A, a byway open to all traffic;  
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(ii)  that a highway shown in the map and statement as a highway of a particular 

description ought to be there shown as a highway of a different description; or  

(iii)  that there is no public right of way over land shown in the map and statement as a 

highway of any description, or any other particulars contained in the map and 

statement require modification.  

(4)  The modifications which may be made by an order under subsection (2) shall include the 

addition to the statement of particulars as to—  

(a)  the position and width of any public path, restricted byway or byway open to all traffic 

which is or is to be shown on the map; and  

(b)  any limitations or conditions affecting the public right of way thereover.  

(4A)Subsection (4B) applies to evidence which, when considered with all other relevant 

evidence available to the surveying authority, shows as respects a way shown in a 

definitive map and statement as a restricted byway that the public have, and had 

immediately before the commencement of section 47 of the Countryside and Rights of Way 

Act 2000, a right of way for vehicular and all other kinds of traffic over that way.  

(4B)For the purposes of subsection (3)(c)(ii), such evidence is evidence which, when so 

considered, shows that the way concerned ought, subject to section 54A, to be shown in 

the definitive map and statement as a byway open to all traffic.  

(5)  Any person may apply to the authority for an order under subsection (2) which makes such 

modifications as appear to the authority to be requisite in consequence of the occurrence of 

one or more events falling within paragraph (b) or (c) of subsection (3); and the provisions 

of Schedule 14 shall have effect as to the making and determination of applications under 

this subsection.  

(5A)Evidence to which subsection (4B) applies on the commencement of section 47 of the 

Countryside and Rights of Way Act 2000 shall for the purposes of subsection (5) and any 

application made under it be treated as not having been discovered by the surveying 

authority before the commencement of that section. 

(6)  Orders under subsection (2) which make only such modifications as appear to the authority 

to be requisite in consequence of the occurrence of one or more events falling within 

paragraph (a) of subsection (3) shall take effect on their being made; and the provisions of 

Schedule 15 shall have effect as to the making, validity and date of coming into operation of 

other orders under subsection (2). 
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CONSULTATION RESPONSES 
 

CONSULTEE 1 
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CONSULTEE 2; ANN FAY, BRITISH HORSE SOCIETY 
 

 

 

 
 

CONSULTEE 3; NORTON MALREWARD PARISH COUNCIL 
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CONSULTEE 3; DAUGHTER OF PREVIOUS LANDOWNER 
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CONSULTEE 4; CLLR HANNEY, WARD MEMBER FOR CHEW VALLEY NORTH 
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Bath & North East Somerset Council 
 

MEETING: Regulatory (Access) Committee  

MEETING 
DATE: 

18 December 2012 
AGENDA 

ITEM 

NUMBER 
 

TITLE: 
UPDATE OF DEFINITIVE MAP ORDER AND PUBLIC PATH ORDER 
WORK 

WARD: All 

 
1 THE ISSUE 

1.1 This report is provided to update Members on the present position regarding 
Definitive Map Order and Public Path Order work – excluding work on the Bath 
Definitive Map Project. 

2 RECOMMENDATION 

2.1 The Committee is asked to note the current workload and content regarding 
claims/applications to modify the Definitive Map & Statement, and to create, divert 
or extinguish public paths. 

3 FINANCIAL IMPLICATIONS 

3.1 There are no financial implications at this stage, but Members should be aware 
that if objections are received (and sustained) to future Definitive Map Modification 
Orders (DMMO) and Public Path Orders (PPO), and are not withdrawn, resulting 
in a Public Inquiry, the Authority is required to bear the associated costs. 

4 REPORT 

4.1   DMMO Applications: The following provides brief details of all DMMO 
applications received by this Authority (for which a statutory duty exists to 
determine the application) and current progress on each application. 

APPLICATION 
NAME 

AFFECTED 
PATH(S) 

APPLICATION 
DATE 

PROGRESS 

BA25/53,  
Wellow 

BA25/53 15/11/1997 
Written representations process 
completed; awaiting decision from 
Planning Inspectorate  

Manor Farm,  
Norton Malreward 

n/a 31/03/1998 
Awaiting submission to the Planning 
Inspectorate 

St Nicolas’ Court, 
Bathampton 

n/a 
17/08/2003 

Order confirmed by the Planning 
Inspectorate 

Little Solsbury 
Hill, Bath 

n/a 
22/09/2004 

Awaiting making of Order to record 
public footpath 

Candlegrease 
Lane, Paulton 

n/a 
09/12/2004 

Awaiting making of Order to record 
public footpath 

Solsbury Lane, 
Bath 

n/a 31/10/2008 
Awaiting decision on whether to 
make an order 

The Tumps,  
Bath 

n/a 
11/04/2006 

Application received 
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Tuckingmill, 
Compton Dando 

n/a 
29/08/2006 

Application received 

Midford Lane, 
Freshford 

n/a 
27/04/2007 

Application received 

Maynard Terrace, 
Clutton 

n/a 
17/10/2007 

Application received 

Bathampton Mill, 
Bathampton 

n/a 
12/11/2007 

Application received 

Handel Road, 
Keynsham 

n/a 
18/04/2008 

Application received 

Somerset Place, 
Bath 

n/a 
02/06/2008 

Application received 

Clandown 
Colliary, MSN 

n/a 
20/08/10 Application received 

Bilbie Road, 
Chew Stoke 

n/a 
06/09/10 

Application received 

Newbridge P&R, 
Newbridge 

n/a 
01/09/10 

Application received 

Bathampton 
Swingbridge 

n/a 
27/03/2012 

Application received 

First Avenue, 
Westfield 

n/a 
26/07/2012 

Application received 

St Mary’s Church, 
Saltford 

n/a 
30/10/2012 

Application received 

BR Upgrades, 
Peasedown-S-J 

BA19/XX 14/03/2004 
Application not duly made 

BA19/19 Upgrade, 
Peasedown-S-J 

BA19/19 14/03/2004 
Application not duly made 

BA19/17 Upgrade, 
Peasedown-S-J 

BA19/17 14/03/2004 
Application not duly made 

 

4.2 PPO Applications:  The following provides brief details of all Public Path Order 
applications received by this Authority and the current progress on each 
application. 

APPLICATION 
NAME 

AFFECTED 
PATH(S) 

APPLICATION 
DATE 

PROGRESS 

Chilcompton 
Road, MSN 

Unrecorded 01/02/2005 
Order Confirmed; awaiting completion of 
works on site. 

Dundry Hill Farm, 
Whitchurch 

BA26/15 08/07/2008 Order Made and being dealt with by BCC. 

Upper Farm, 
Charlcombe 

BA5/23 17/05/2010 
Order confirmed, works completed and case 
cloased 

Whitchurch 
Railway Path 

BA26/6 n/a 
Order confirmed, works completed and case 
cloased 

Tuckingmill Ho., 
Compton Dando 

BA8/6 06/02/2008 Part of trial referred to in para. 4.3 below 

New Manor Fm, 
Farmborough 

CL9/22 & 23 22/01/2009 Part of trial referred to in para. 4.3 below 

Former Alcan Site, 
Misomer Norton 

CL24/7 n/a Application withdrawn 

Prior Park 
College, Bath 

AQ63 14/01/2009 Application received 

148 High Street, 
Publow w/ Pens. 

CL17/40 25/01/2009 Application withdrawn 
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Woodborough Mill, 
Compton D. 

BA8/3 27/03/2009 Application received 

Howgrove Farm, 
Kelston 

CL14/20 31/03/2009 Application received 

Smallcombe 
Farm, Bath 

AQ34 08/07/2009 Part of trial referred to in para. 4.3 below 

Henmarsh Farm, 
Nempnett Thrub. 

CL14/45 20/10/2009 Application received 

Kingswood School, 
Charlcombe 

BA5/13 07/05/2010 Application received 

Church Farm, 
 Publow w. Pens. 

CL17/20 & 
21 

27/08/2010 Application received 

Bushy Common, 
West Harptree 

CL23/36 11/10/2010 Application received 

Orchard Path,  
Whitchurch 

BA28/6 28/02/2011 Application received 

Bickfield Farm,  
Compton Martin 

CL7/17 18/08/2011 Application received 

Easton Cottage,  
West Harptree 

CL23/1 07/09/2011 Application received 

Meade Cottage, 
Nempnett Thrubwell 

CL14/45 12/09/2011 Application received 

K2 Development, 
Keynsham 

BA27/16 28/02/2012 Application received 

Lundy,  
High Littleton 

CL11/23 17/07/2012 Application received 

 

4.3 A trial is currently being run with three PPO applications following a new set of 
procedures whereby an agent acting on behalf of the applicant carries out all the 
non-statutory parts of the PPO process including the initial consultation and 
negotiation with objectors.  The Authority will then consider whether to make a PPO 
if all the legislative and policy tests have been met and if there are no outstanding 
objections. 

5 HUMAN RIGHTS IMPLICATION 

5.1 There are no Human Rights implications to be considered from this report. 

6 RISK MANAGEMENT 

6.1 No option exists for the Authority to disregard duly made DMMOs.  Local 
Authorities are under a statutory duty to consider and determine all applications 
made within the provisions of section 53 of the Wildlife & Countryside Act 1981.  
Committee is required to consider all DMMO applications regardless of whether or 
not objections are received during consultation.   

6.2 The power to make PPOs is discretionary but the Authority must exercise this 
discretion with due regard to natural justice and all applicable legislative tests.  

7 EQUALITIES 

7.1 Not applicable - this report is merely to update members on the workload of the 
team. 
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8 CONSULTATION 

8.1 Relevant consultations are carried out as part of the consideration of each 
individual case.  

9  CONCLUSIONS 

9.1 It is hoped that this report will provide Members with an overview of the current 
position regarding Public Rights of Way Legal Order work, and will provide an 
awareness of possible forthcoming decisions to be taken by the Committee. 

 

Contact person  Graeme Stark (Senior Right of Way Officer) 

Background 
papers 

No background papers accompany this report. 

Please contact the report author if you need to access this report in an 
alternative format 
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